




















































































































































































explains Fitness Facility's position including, but not limited to, any information demonstrating that
Fitness Facility is in compliance with the Agreement or Program Manual. Fitness Facility
acknowledges that a frequent or repeated lack of compliance with a program requirement may be

considered a pattern of performance that is unacceptable to ASH Fitness and may consider this a
material breach of the Agreement giving rise to the right to terminate the Agreement for cause
pursuant to Section 6.02.
ARTICLE 5 TERM.
The initial term of this Agreement shall be from the Effective Date specifled in Article 31 of this
Agreement through and including December 31st of the current year subject to the termination
provisions set forth in Article 6. After the initial term, the Agreement will need to be renewed by both
parties prior to January I of the following year. lf either Party elects to not renew the Agreement prior

to January I of the following year, the Agreement is terminated pursuant to Article 6.
ARTICLE 6 TERMINATION.
6.1 Termination of This Aoreement with Cause with Notice. Notwithstanding any other
provision in this Agreement, either Party may terminate this Agreement with cause for the other
Party's breach of any material term, covenant or condition and subsequent failure to cure such
breach. The Party asserting cause for termination of this Agreement ("Terminating Party") shall
provide written notice of termination to the other Party ("Receiving Party"). The notice of termination
shall specify the breach or deficiency underlying the cause for termination. Receiving Party shall
have thirty (30) calendar days from the receipt of such notice to cure the breach or deficiency to the
satisfaction of the Terminating Party. lf Receiving Party fails to cure the breach or deficiency, this
Agreement shall terminate upon written notice from the Terminating Party. The termination date shall
be the date the Receiving Party receives such notice or such other date as may be specified in the
notice.
6.2 ASH Fitness lmmediate Termination of This Aoreement for Gause with Notice. ASH
Fitness may terminate this Agreement, or a Fitness Facility Participating Location(s) participation,
immediately upon written notice by ASH Fitness to Fitness Facility upon any of the following
occurrences:
a) A determination that services rendered to a Member by Fitness Facility in conjunction with
this Agreement do not meet the recognized fitness industry standards adopted by ASH Fitness and/or
potentially place a Member at risk;
b) Any material misrepresentation, falsification or failure to provide accurate information to
ASH Fitness, ASH Client, or a Member by Fitness Facility or Fitness Facility's staff, agent or
representative in connection with this Agreement;
c) The filing and/or conviction of any criminal charges against Fitness Facility's directors,
officers, owners or employees;
d) The termination of any contractual relationship other than this Agreement between Fitness
Facility and ASH Fitness, or an ASH Fitness' affiliate;
e) Fitness Facility is not participating in at least one program pursuant to this Agreement;

0 Fitness Facility has no Fitness Facility Participating Locations; or

S) Any occurrence or condition which materially impairs the ability of Fitness Facility or a
Fitness Facility Participating Location to perform responsibilities under this Agreement
6.3 Fitness Facilitv Aooeal of Termination. Fitness Facility may appeal ASH Fitness'
termination for cause by providing a written request to ASH Fitness within thirty (30) days from the
date of the termination notice by ASH Fitness. Such appeal rights may occur before and/or after the
effective date of termination. lf a termination appeal results in a reinstatement, ASH Fitness may
provide Fitness Facility with a new Effective Date for this Agreement
5.4 EffeCl-Afleru¡¡3li9!. Except as otherwise provided herein, this Agreement shall be of no
further force or effect following the date of termination, except that each Party shall remain liable for
any obligations or liabilities arising from the activities carried on by it hereunder prior to the date of
termination.
6.5 Survival of Certain Gontractual Provisions after Termination. Notwithstanding any other
provision of this Agreement, the following provisions of this Agreement shall survive any termination
of this Agreement: Sections 2.O2,2.04, 3.01,3.09.2, 6.04, 6.05, and 6.06, in addition to, Article 7,

Article 8, Article 9, Article 10, Article 15, Article 16, Article 18, Article 19, and Article 20.
6.6 Fitness Facilitv Èesoonsibilitv durinq Termination Notice Period. Where Fitness
Facility or ASH Fitness provides notice of non-renewal pursuant to Article 5 or termination pursuant

to Section 6.01 Fitness Facility shall continue to provide Services pursuant to this Agreement up to
and including the effective date of termination or non-renewal.
6.7 Fitness Facilitv Resoonsibilities . after Termination of Prooram. Location or

Asfeene¡Í. Fitness Facility understands that materials such as network directories provided to
Members by ASH Fitness or ASH Clients may continue to reflect that a location is participating in the



ASH Fitness and/or ASH Client's network for some period of time following the termination of a
location's participation. Therefore, to avoid Member confusion regarding the location's status with
ASH Fitness, regardless of which Party terminates this Agreement or a location's participation,
Fitness Facility shall inform any Member who seeks Services that the location is no longer contracted
with ASH Fitness. lf a Member wishes to continue to receive services from Fitness Facility the
process for continuing their membership is set forth in the Program Manual.
ARTICLE 7 HOLD HARMLESS.
To the extent not covered by insurance, Fitness Facility shall be solely responsible for and shall hold
ASH Fitness free and harmless from any claims, losses, damages, liabilities, costs, expenses,
attorneys' fees and costs or obligations arising from or relating to any act or omission of Fitness
Facility, Fitness Facility's, employees or representatives in providing or failing to provide Services in
conjunction with this Agreement to Members. To the efent not covered by insurance, ASH Fitness
shall be solely responsible for and shall hold Fitness Facility free and harmless from any claims,
losses, damages, liabilities, costs, expenses, attorneys' fees and costs or obligations arising from or
relating to any act or omission of ASH Fitness employees or representatives in connection with ASH
Fitness' responsibilities under this Agreement.
ARTICLE 8 COMMUNICATION OF RELATIONSHIP W¡TH ASH FITNESS AND ASH CLIENTS.
Fitness Facility shall not initiate any written communication, solicitation or advertisement of any type
referencing the relationship with ASH Fitness and/or ASH Client without the prior written approval of
the communication by ASH Fitness. This includes, but is not limited to, lnternet web pages, social
networking, newspapers, yellow pages, billboards, mass mailings, telemarketing, location posters or
business cards. Only where ASH Fitness reviews and gives prior written approval may Fitness
Facility display and/or distribute materials to promote programs associated with this Agreement.
ARTICLE 9 RECORDS AND DATA COLLECTION.
9.1@.FitnessFacilityshallmaintainandprovideASHFitness,and
upon the request of ASH Clients, U.S. Department of Health and Human Services, U.S. Department
of Justice, Offìce of lnspector General, Center for Medicare and Medicaid Services and/or other
federal and state agencies, with all records relating to Services provided to each Member by Fitness
Facility, in such form and containing such information as is required by applicable federal and state
law, and such other information as ASH Fitness, ASH Clients, or other such agencies may require.
For Members enrolled in an ASH Client's Medicare Advantage plan, records shall be retained in

accordance with Section 8 of Attachment J. For all other Members, such records shall be retained
by Fitness Facility the greater of seven years or in accordance with applicable state laws.
9.2 Access to Facilitv and Records. Fitness Facility shall provide access to ASH Fitness, at
reasonable times upon request by ASH Fitness ASH Client, and/or regulatory agencies with oversight
of ASH Fitness or ASH Client operations, to monitor program compliance and inspect Fitness
Facility's facilities, equipment, books, papers, and records relating to Fitness Facility's performance
under this Agreement.
9.3 ConfidentialMemberlnformation.
9.3.1 ASH Fitness and its affiliates shall protect access to, and distribution of, information and/or
records that are subject to regulatory requirements for protection of member information and privacy
including, but not limited to protection for non-public personal health information. Therefore, ASH
Fitness and Fitness Facility shall abide by all Federal and State laws and regulations, including the
Health lnsurance Portability and Accountability Act (HIPAA) of '1996, regarding privacy, security and
disclosure of Member personal information. Fitness Facility agrees to maintain records and other
information with respect to Members in an accurate and timely manner, to provide timely access by
Members to the records and information that pertain to them and to safeguard the privacy of any
information that can be used to identify a particular Member, including but not limited to the Member's
health plan name or health plan identification number ("Personal lnformation"). Fitness Facility shall
limit uses and disclosures of Personal lnformation obtained in connection with this Agreement
(including any information received from ASH Fitness or through ASHLink) solely for payment and
related operational purposes permitted or required by this Agreement or as required by law. Fitness
Facility shall only use such Personal lnformation only to the extent minimally necessary to satisfy
those obligations. Any other use of Personal lnformation obtained in connection with this Agreement
is strictly prohibited unless required by law or as otherwise permitted in writing by ASH Fitness. This
specifically includes using Membefs Personal lnformation obtained or created in fulfillment of
obligations under this Agreement for marketing and fundraising purposes. Fitness Facility shall not
directly or indirectly receive remuneration in exchange for any Personal lnformation of a Member
obtained or created pursuant to fulfillment of obligations under this Agreement.
9.3.2 Upon discovering an incident where the Personal lnformation of a Member could have
been acquired, used or disclosed in a manner not permitted under this Agreement, including
situations where such Personal lnformation could have been viewed by persons other than Fitness



Facility employees authorized by the Fitness Facility to perform duties under this Agreement, Fitness
Facility shall immediately, but in no case later than one (1) business day , report the incident to ASH
Fitness' Privacy Office. Fitness Facility will expediently supply all information reasonably requested
by ASH Fitness regarding the investigation of suspected privacy incidents referenced above.
9.3.3 Fitness Facility shall advise members of its workforce of their obligations to protect and
safeguard Members' Personal lnformation obtained or created in the fulfillment of Fitness Facility's
obligations under this Agreement. Fitness Facility will develop, implement, maintain and use
appropriate administrative, technical and physical safeguards, in compliance with Social Security Act

51173(d),45 C.F.R. 5164.530(cX1) and any other implementing regulations issued by the U.S.
Department of Health and Human Services, to preserve the integrity and confidentiality of and to
prevent non- permitted or violating use or disclosure of Member's Personal lnformation
9.3.4 Fitness Facility shall notify ASH Fitness Privacy Office immediately of any requests for
restrictions on uses and disclosure of Personal lnformation by a Member.
9.3.5 ASH Fitness is the exclusive owner of Personal lnformation generated or used by Fitness
Facility for fulfillment of its obligations under the terms of this Agreement.
9.3.6 Fitness Facility will indemnify and hold harmless ASH Fitness, its officers, directors,
employees from and against any claim, cause of action, liability, damage, cost or expense, including
attorneys' fees and costs and court or proceeding costs, arising out of or in connection with any
unauthorized or intentional non-permitted or violating use or disclosure of Members' Personal
lnformation by Fitness Facility or any subcontractor, agent, person or entity under Fitness Facility's
control.
9.3.7 Upon termination, cancellation, expiration or other conclusion of the services provided by
Fitness Facility, Fitness Facility will if feasible, return to ASH Fitness or destroy all Confidential
Member lnformation in whatever form or medium including any electronic medium under Fitness
Facility's custody or control that Fitness Facility created or received for or from ASH Fitness. Fitness
Facility will complete such return or destruction as promptly as possible, but no later than thirty (30)
days after the effective date of the termination, cancellation, expiration or other conclusion of the
services provided by Fitness Facility. lf return or destruction of Confidential Member lnformation is

infeasible, Fitness Facility will extend the protections of this Article 9 to such information and limit its

further use or disclosure to those purposes that make return or destruction of Confidential Member
lnformation infeasible.
9.3.8 Notices to the ASH Fitness Privacy Office may be sent by overnight mail, first class mail,
fax, email or hand delivery to:
American Specialty Health Fitness, lnc. Attn: Privacy Officer
10221Waleridge Circle San Diego, CA 92121
E-mail: HIPAA@ashn.com Tel: (800) 848-3555
Fax: (858) 237-3839
ARTICLElO PROPRIETARYINFORMATION.
All information, documents, software and other materials furnished to Fitness Facility by ASH Fitness
including, without limitation, the Program Manual, any Client Lists, and any copyrighted or
trademarked materials, shall be the property of ASH Fitness. Such proprietary information is only to
be used by Fitness Facility in connection with the performance of Fitness Facility's obligations under
this Agreement and only in the manner provided for in this Agreement. Fitness Facility shall not
disclose or use any proprietary information or trade secrets for Fitness Facility's own benefit during
the term of this Agreement or after termination of this Agreement, except as authorized in writing by
ASH Fitness. Fitness Facility shall have no ownership rights in said proprietary information including,
but not limited to, copying, use or distribution of said proprietary information.
Upon termination of this Agreement, Fitness Facility shall return to ASH Fitness all proprietary

information in Fitness Facility's possession, if requested, and in a manner to be specified by ASH
Fitness. Fitness Facility shall cooperate with ASH Fitness in maintaining the confidentiality of such
proprietary information at all times during and after termination of this Agreement.
ARTICLE I1 TRADEMARKS
11.1 Use of Names and Marks. This Agreement does not grant Fitness Facility a license or
sublicense, except as provided in this Article 11, to use the names, trademarks, service marks,
corporate names, trade names, domain names, or logos owned by ASH Fitness or its parent

company American Specialty Health lncorporated ("ASH Marks"). During the term of this Agreement
Fitness Facility may use ASH Fitness' name or ASH Marks solely in connection with identifying the
relationship as contemplated in this Agreement or as specified in Section 11.02 below. Any other use
of ASH Marks is subject to the prior review and written approval of ASH Fitness.
11 .2 ldentification of Marks and Form of Use. Subject to the terms of this section, ASH Fitness
grants Fitness Facility a non-exclusive, non-transferable, royalty-free license to use the trademark
Silver&Fit on its web sites and print media for the promotion of Fitness Facility's participation in the



applicable programs for which Fitness Facility is a Contracted Facility. Fitness Facility shall be

allowed to use the ASH Marks as described above, as long as such use complies with this Article
and the "Guidelines for Trademark Use by Third Parties" issued by ASH Fitness from time to time, a

current version of which is attached hereto as Attachment K. ln addition, Fitness Facility shall mark
the ASH Marks with the symbol "TM" or "@' as appropriate, and include the following trademark
attribution in reasonably close proximity to the first use of the ASH Marks in any document or on a
screen display, or in a location to which users are directed for statements concerning the Fitness
Facility's ownership of intellectual property rights.
"silver&Fit@ is a trademark of American Specialty Health lncorporated and are licensed by Fitness
Facility for use herein."
Fitness Facility shall not alter the ASH Marks in any way, including but not limited to, skewing,
changing the color, rotating, separating logo elements or changing the typeface.
'l'1.3 Aooroval for Use of Marks. Approval in Section 11.02 above shall be deemed

automatically withdrawn upon the effective date of expiration or termination of this Agreement, unless
sooner withdrawn by written notice from ASH Fitness.
11 .4 lniunctive Relief. The Parties agree that a breach of the terms and conditions of this Article

shall cause immediate and irreparable harm. Therefore, in addition to any other rights or remedies
available at law or in equity, each Party is entitled to seek injunctive relief to restrain or enjoin the
breach, without any requirement of bond or security.
ARTICLE I2 ASSIGNMENT AND CHANGE OF OWNERSHIP.
ASH Fitness may assign all or a portion of its rights or responsibilities under this Agreement to any
party with prior written notice to the Fitness Facility. All provisions of this Agreement and obligations
arising hereunder shall extend to and be binding upon the Parties hereto and their respective
successors and assignees and shall inure to the benefit, and be enforceable by the Parties hereto
and their respective legal representatives, successors and assignees.
ARTICLE I3 SUBCONTRACTS
Fitness Facility shall not subcontract any of its obligations under this Agreement to any third party

without the prior written approval of ASH Fitness.
ARTICLE 14 FORCE MAJEURE.
Neither Fitness Facility nor ASH Fitness, as the case may be, shall be considered not to have
performed its obligations under this Agreement in the event of enforced delay (an "Enforced Delay")

due to causes beyond its control and without its fault or negligence or failure to comply with
applicable laws, including, but not restricted to, acts of God, fires, floods, epidemics, pandemics,
quarantine, restrictions, embargoes, labor disputes, and unusually severe weather or the delays of
subconsultants or materialmen due to such causes, acts of a public enemy, war, terrorism or act of
terror (including but not limited to bio-terrorism or eco-terrorism), nuclear radiation, blockade,
insurrection, riot, labor strike or interruption, extortion, sabotage, or similar occurrence or any
exercise of the power of eminent domain of any governmental body on behalf of any public entity,
or a declaration of moratorium or similar hiatus (whether permanent or temporary) by any public

entity directly affecting the Fitness Facility's operations. ln no event will Enforced Delay include any
delay resulting from unavailability for any reason of labor shortages, or the unavailability for any
reason of particular consultants, subconsultants, vendors or investors desired by ASH Fitness in

connection with the Fitness Facility's operations. ASH Fitness agrees that ASH Fitness alone will
bear all risks of delay which are not Enforced Delay. ln the event of the occurrence of any such
Enforced Delay, the time or times for performance of the obligations of the Party claiming delay
shall be extended for a period of the Enforced Delay; provided, however, that the Party seeking the
benefit of the provisions of this Section shall, within 5 business days after such Party knows or
should know of any such Enforced Delay, first notify the other Party of the specific delay in writing
and claim the right to an extension for the period of the Enforced Delay; and provided further that in
no event shall a period of Enforced Delay exceed ninety (90) calendar days.
ARTICLEl5 INDEPENDENTCONTRACTORS.
15.1 None of the provisions of this Agreement shall be construed to create a relationship of
agency, representation, joint venture, ownership, control or employment between the Parties, other
than that of independent parties contracting solely for the purpose of effectuating this Agreement.
15.2 Fitness Facility shall be responsible solely to eligible Members for Services. Fitness Facility
is an independent contractor and ASH Fitness shall have no dominion or control over Fitness Facility,
Fitness Facility-Member relationship, Fitness Facility's personnel or Fitness Facility's services.
Fitness Facility and Fitness Facility's employees and agents shall not have any claim, under this
Agreement or otherwise, against ASH Fitness for vacation pay, sick leave or retirement or other
bénefits of any kind. During the term of this Agreement or any renewals hereof, Fitness Facility shall

be fully responsible and liable for all state and federal income taxes or other taxes to which payments

made by ASH Fitness to Fitness Facility may become subject. Fitness Facility is responsible to



maintain all necessary insurance policies, such as workers' compensation, errors and omissions,
and general business liability insurance in amounts necessary to provide adequate coverage.
ARTICLE 16 GOVERNING LAW.
The terms and conditions of this Agreement shall be governed by and interpreted in accordance with
the laws of the State of Tennessee. Any action at law or in equity brought by either Party for the
purpose of enforcing a right or rights provided for in this Agreement, shall be tried in a court of
competent jurisdiction in Sullivan County, State of Tennessee. The Parties each agree to waive their
separate rights to a trial by a jury. This waiver means that the trial or settlement proceedings will be

held before a judge in accordance with the terms and conditions of this agreement. The Parties
hereby waive all provisions of law providing for a change of venue in such proceeding to any other
county. ln the event either Party shall bring suit to enforce any term of this Agreement or to recover
any damages for and on account of the breach of any term or condition in this Agreement, it is

mutually agreed that the prevailing party in such action shall recover all costs including: all litigation
and appeal expenses, collection expenses, reasonable attorneys' fees, necessary witness fees and
court costs to be determined by the court in such action.
ARTICLElT SEVERABILITY.
Fitness Facility and ASH Fitness each believe that the execution, delivery and performance of this
Agreement are in compliance with all applicable laws. However, in the unlikely event that any
provision of this Agreement is declared void or unenforceable (or is construed as requiring Fitness
Facility to do any act in violation of any applicable laws, including any constitutional provision, law,

regulation, or city code), such provision shall be deemed severed from this Agreement and this
Agreement shall otherwise remain in full force and effect; provided that this Agreement shall
retroactively be deemed reformed to the extent reasonably possible in such a manner so that the
reformed agreement (and any related agreements effective as of the same date) provide essentially
the same rights and benefits (economic and othenvise) to the Parties as if such severance and
reformation were not required. Unless prohibited by Applicable Laws, the Parties further shall perform

all acts and execute, acknowledge and/or deliver all amendments, instruments and consents
necessary to accomplish and to give effect to the purposes of this Agreement, as reformed.
ARTICLE I8 DISPUTES BETWEEN FTTNESS FACILITY AND MEMBERS.
Where ASH Fitness and/or an ASH Client determine that a dispute between Fitness Facility and
Member is subject to the provisions of this Agreement and ASH Fitness and/or ASH Client's appeals
and grievance processes, policies, procedures and standards, Fitness Facility agrees to assist ASH
Fitness and provide any information necessary, at no cost to ASH Fitness, for ASH Fitness to review
and evaluate a Member grievance or appeal presented for resolution. ASH Fitness' grievance and

appeal process is described in the Program Manual. This section does not preclude Fitness Facility
and Member from seeking any appropriate legal action to resolve any controversy, dispute or claim
which is not governed by the terms of this Agreement.
ARTICLE 19 DISPUTES BETWEEN FITNESS FACILITY AND ASH FITNESS.
ln the event of any dispute between Fitness Facility and ASH Fitness arising out of or relating to this
Agreement, Fitness Facility and ASH Fitness shall first attempt in good faith to resolve the dispute
mutually between themselves. lf Fitness Facility and ASH Fitness are unable to resolve the dispute
by mutual agreement, the all matters in controversy may be submitted to a court of competent
jurisdiction in accordance with Article 16.
ARTICLE 20 DISPUTES BETWEEN FITNESS FACILITY AND ASH CLIENT.
ln the event of any dispute between Fitness Facility and a ASH Client arising out of or relating to this
Agreement, at the request of ASH Fitness, Fitness Facility shall first attempt in good faith to resolve
the dispute mutually with the ASH Client through ASH Fitness, including but not limited to, utilizing
all available levels of ASH Fitness' grievance and appeals processes, unless othen¡vise prohibited by
state law. Fitness Facility may seek ASH Fitness' assistance with regard to any dispute by contacting
ASH Fitness in writing or by telephone at the address and telephone referenced in Article 21.
ARTICLE 21 NOTICES.
Any notice required or permitted to be given under this Agreement to ASH Fitness or Fitness Facility,
shall be in writing and shall be (a) delivered by electronic means (i.e. ASHLink, sent via an inalterable
email document (such as PDF), or facsimile with confirmation) , (b) delivered in person, (c) sent by
certified, registered mail, or "overnight express" by the United States Postal Service with return
receipt requested and postage prepaid, or (d) sent "express mail," "two day delivery," "3-5 day
ground" or any similar service offered by private, prepaid courier such as Federal Express, United
Parcel Service or any similar organization.
NOTICES TO ASH FITNESS:
American Specialti, Health Fitness, lnc.

P.O. Box 509'117
San Diego, CA 92150-9001 ASH Fitness (877)329-2746



NOTICES TO FITNESS FACILITY:
City of Kingsport, Tennessee
225 West Center Street
Kingsport, TN 37660
Notice shall be effective on the earlier of the date received or the date deemed received.
. Notices given by electronic means (i.e. ASHLink, sent via an inalterable email document (such

as PDF), or facsimile with confirmation) shall be deemed received one (1) business day after being
sent.
. Notices delivered personally shall be deemed received upon actual receipt.
¡ Notices given by certified or registered mail shall be deemed received three (3) United States
Postal Service business days after the date mailed.
. Notices given by "3-5 day ground" will be deemed received five (5) business days after the
date delivered to the United States Postal Service, Federal Express, United Parcel Service or any
similar organization.
. Notices sent for delivery by any other means specified in this fìrst paragraph of this Article
shall be deemed received three (3) business days after delivery to the United States Postal Service,
Federal Express, United Parcel Service or any similar organization.
ARTICLE 22 ATTORNEY COSTS
ln the event that either Party brings legal action relating to this Agreement, the prevailing Party
shall be entitled to payment by the other of all reasonable attorneys' fees, costs and expenses
incurred in such action.
ARTICLE 23 CAPTIONS.
Captions in this Agreement are descriptive only and shall not affect the intent or interpretation of
this Agreement.
ARTICLE 24 NO TH¡RD PARTY BENEFICIARIES.
Except as otherwise expressly provided in this Agreement, nothing in this Agreement shall create or
be deemed to create any rights or remedies in any third party, including but not limited to a Member
or a Fitness Facility other than Fitness Facility, subject only to Article 26.
ARTICLE 25 AMENDMENTS.
Fitness facility has the right to reject any amendments to this Agreement, including but not limited to,
revised or newly issued attachments, ASH Client Lists or revisions to the Program Manual. Where
Fitness Facility does not agree with the terms of an amendment, Fitness Facility may terminate this
Agreement upon one hundred twenty (120) days priorwritten notice to ASH Fitness. No Amendment,
modifications or addition to this agreement shall be valid unless made in writing and signed by both
Parties.
ARTICLE 26 INSOLVENCY OF ASH FITNESS; PROTECTION OF INTERESTS OF F¡TNESS
FACILITY, MEMBERS, AND ASH CLIENTS.
ASH Fitness and Fitness Facility each expressly agrees to the inclusion of this Article in this
Agreement to provide a means to protect the interests of Fitness Facility, Members, and ASH Clients
in the event of the insolvency of ASH Fitness. This Article shall apply only in the event of the
insolvency of ASH Fitness and only if, as a result of the insolvency, ASH Fitness is unable to
discharge its duties under this Agreement. This Article shall not apply in any other circumstances.
For purposes of this Article, the insolvency of ASH Fitness means the filing of a voluntary petition by
ASH Fitness, or the filing of an involuntary petition by ASH Fitness' creditors, under Chapter 7 of the
Bankruptcy Code (Liquidation), and the date of the insolvency shall be the date on which any such
petition is filed. The insolvency of ASH Fitness shall not include the filing of a voluntary petition by
ASH Fitness, or the filing of an involuntary petition by ASH Fitness' creditors, under Chapter 11 of
the Bankruptcy Code (Reorganization). Notwithstanding anything in this Article, this Article shall not

apply to the extent its application would violate any provision of the Bankruptcy Code or any other
applicable federal or state statute or regulation, any automatic or other stay issued pursuant to the
Bankruptcy Code, any order issued by the court with jurisdiction over the bankruptcy proceeding, or
any other court order.
lf, within sixty (60) days after the date of the insolvency of ASH Fitness, an ASH Client provides

written notice to Fitness Facility stating that, with regard to any Member who is a beneficiary,
employee, member, or insured of that ASH Client, (a) ASH Client shall pay Fitness Facility, in

accordance with the provisions of this Agreement, for any billing reports submitted for Services
rendered by Fitness Facility to any such Member on or after the date of the insolvency, to the extent
ASH Fitness has not paid such reimbursements, and (b) ASH Client otherwise shall use its best
efforts to discharge the duties of ASH Fitness under this Agreement, or to cause ASH Fitness to
discharge those duties, with regard to any such Member, then Fitness Facility shall continue to be

available to render Services to those Members and shall continue to render Services to those
Members in accordance with the provisions of this Agreement for up to (60) days after the date of



the insolvency, as specified by ASH Client. To the extent this Article grants any rights to any ASH
Client, Fitness Facility hereby expressly agrees and acknowledges that ASH Client is a third-party
beneficiary of the provisions of this Article and shall have all rights granted under law by a third-party
beneficiary to enforce the provisions of this Article.
ARTICLE 27 ENTIRE AGREEMENT.
This Agreement includes all attachments, the Program Manual, and all amendments thereto. Each
Party acknowledges that no representation, inducement, promise or agreement, orally or othen¡vise,
has been made by any Party or anyone acting on behalf of any Party, which is not embodied herein.
ln the event of an inconsistency between this Agreement and any ASH Client Summary or this
Agreement and attachments, this Agreement, the ASH Client List or attachments, respectively, shall
control the rights and duties of the Parties. ln the event of any inconsistency between the Program
Manual and this Agreement, this Agreement, together with any attachments, exhibits and

amendments, including any current ASH Client List, shall control the rights and duties of the Parties.
ARTICLE 28 TIME IS OF THE ESSENCE.
Time is of the essence with the respect to all provisions in this agreement. Any delay in performance

by either Party shall constitute a material breach of this Agreement.
ARTICLE29 NON-EXCLUSIVITY.
Each party understands and acknowledges that the relationship created hereby is of a non-exclusive
nature, meaning either party may do business with any other party that provides the same or similar
services
ARTICLE 30 EFFECTIVE DATE OF AGREEMENT.
ASH Fitness will provide Fitness Facility with notice of the Effective Date after Fitness Facility returns
one original copy of this Agreement to ASH Fitness, and all pre-contractual requirements are fulfilled
based upon a determination by ASH Fitness. Fitness Facility agrees to be bound by this Agreement
as of the Effective Date as determined by ASH Fitness and indicated immediately below.
The Effective Date of this Agreement is .

[o be completed by ASH Fitness Only]
Fitness Facility agrees to participate in the following attachments, as indicated with a check in the
attachment(s) box:

Attachment A: Silver&Fit Basic Facility Attachment
lN WITNESS WHEREOF, the Parties have executed this Agreement on the dates set forth below.

[Acknowledgements Deleted for lnclusion in this Resolution]

ADDENDUM TO FITNESS FACILITY SERVICES AGREEMENT WITH
AMERICAN SPECIALTY HEALTH FITNESS, INC.

This Addendum (herein "Addendum") amends the Agreement, including all attachments, exhibits,
any actual or virtual documents or writings, referenced therein (all of which are herein "Agreement")

between American Specialty Health Fitness, lnc. (herein "Vendo/') and City of Kingsport, Tennessee
for its Kingsport Senior Citizens Center (herein "City). ln consideration of using Vendor's form
agreement, the mutual promises set out herein, and other good and valuable consideration, the
sufficiency of which is hereby acknowledged the Agreement is amended as follows:
l. Name. Precedence. Notwithstanding any other provision in theAgreement, the language in this
Addendum takes precedence over all other terms, conditions or language to the contrary or in conflict
with the language herein, and the Agreement and this Addendum shall not be construed to create
any ambiguity, it being the intent of the parties that this Addendum shall control.
2. lndemnity, Limitation of Liability and Disclaimer of Warranty. Article ll, Section 29 of the
Tennessee Constitution prohibits cities from lending their credit to private entities and, therefore,
prohibits an agreement by City to indemnify a third party or agree to a limitation of liability provision.
Any indemnity or hold harmless provision contained in the Agreement, including, but not limited to
Article 7, Section 9.03.6, and Attachment J paragraph 2 of the Agreement, requiring City to indemnify
or hold harmless Vendor or any other person or entity and any limitation of liability in favor of Vendor
is deleted. No provision of the Agreement shall act or be deemed a waiver by City of any immunity,
including its rights or privileges or of any provision of the Tennessee Governmental Tort Liability Act,
T.C.A. section 29-20-101 et seq. Because Tennessee law may not allow City to agree to the
disclaimer of warranties any such disclaimer of warranties shall be enforceable only to the extent
permitted by Tennessee law. City reserves all rights afforded to local governments under law for all
general and implied warranties.
3. Non-appropriation. Vendor acknowledges that City is a governmental entity, and the validity of
the Agreement is based upon the availability of public funding under its authority. ln the event City
fails to appropriate funds or make monies available for any fiscal year covered by the term of the
Agreement for the services to be provided, the Agreement shall be terminated on the last day of the



fiscal year for which funds were appropriated or monies made available for such purposes without
liability to City, and such termination shall not be a breach of the Agreement, and any unused
payment made to Vendor shall be returned to City.
4. Damages. The Agreement does not create an obligation by City to pay any damages in excess of
those amounts legally available to satisfy City's obligations under the Agreement.
5. Gonfidentiality. The Agreement, including the attachments, is a public record, along with

documents or materials, in any format, including, but not limited to, paper, electronic, or virtual, that
are public records pursuant to the Tennessee Open Records Act, set out in T.C.A. S10-7-503 et seq.,
and are not confidential and are subject to disclosure in whole or in part, without regard to any
provision contained in the Agreement declaring information confidential. Additionally, City must, upon
proper request, release public documents and records as defined by T.C.A. S10-7-503 et seq.,
including, but not limited to, the Agreement and all records created and maintained related to the
Agreement, without the requirement to disclose such request to Vendor or provide Vendor with notice
or the time to obtain a protective order.
6. Lockers and Showers. The City does not have locker rooms or showers facilities and any

requirement to provide such in the Agreement is deleted.
7. Equal to or Best Pricing. Delete the second and third paragraphs of Section 2.07 of the

Agreement, and any other reference to equal to or best pricing or other similar reference.
L Liability lnsurance Limits. Delete Section 3.15 of theAgreement pertaining to liability insurance
limits and any other provision in the Agreement that requires the City to maintain insurance.
Notwithstanding anything in this Agreement to the contrary, City is self-insured through Public Entity
Partners, formerly known as Tennessee Municipal Risk Pool, for general liability insurance, and
automobile insurance. Additionally, any and all claims against City or its employees are governed by

the provisions of the Tennessee Governmental Tort Liability Act, found at T.C.A. section 29-20-101 el
seq., and it contains limits of liability. City does not have the authority to waive its governmental
immunity, so the limits of liability in the Governmental Tort Liability apply notwithstanding any
provision in this Agreement to the contrary. Additionally, no provision of this Agreement shall act or

be deemed a waiver by City of its rights or privileges as a sovereign entity, as waiver can only be

made by the Tennessee General Assembly.
9. No Taxes, No Interest Payments. As a tax-exempt entity, City shall not be responsible for sales

or use taxes incurred for products or services. City shall supply Vendor with its Sales and Use Tax

Exemption Certificate upon Vendor's request. Vendor shall bear the burden of providing its suppliers
with a copy of City's tax exemption certificate and Vendor shall assume all liability for such taxes, if
any, that should be incurred.
10. Termination for Convenience. The Agreement may be terminated by City upon thirty (30) days
written notice to Vendor. Such termination will not be deemed a breach of contract by either party.

Should City exercise this provision, City will compensate Vendor for all satisfactory and authorized
services completed as of the termination date, and Vendor will refund to City any funds paid by City
in excess of such amount. Upon such termination, Vendor will not have any right to any actual
general, special, incidental, consequential, or any other damages whatsoever of any description or

amount.
11. No Liability for Users or Third Parties. Except as provided in the Tennessee Governmental
Tort Liability Act, T.C.A. section 29-20-101et seq. City is not responsible for liability of any third party.

12. No Automatic Renewa!. The term of the Agreement shall not be renewed or extended beyond

the initial term and any provision providing for automatic or continuing renewal of the Agreement is

not applicable, except by written mutual consent of the parties.
13. Limitation of Actions or Claims. Any claim by City asserted under this Agreement may be

initiated within the time limits of the limitation of actions applicable in the State of Tennessee.
14. Unilateral Modification of Agreement Not Permiüed. Unilateral modification or amendment of
the Agreement by Vendor is prohibited and any provision permitting such by Vendor is not applicable
to City. Any amendment or modification of the Agreement or this Addendum is binding only if it is in
writing and properly executed by the non-electronic signatures of authorized representatives of the
parties hereto, including attestation by City's city recorder and approved as to form by City's city

attorney.
15. Usé of City's Logo or Name. Vendor shall not use City's name or any logo (including any school)

in marketing or publicity materials or for marketing or publicity purposes without prior written

authorization from City.
16. Communications. ASH Fitness shall not initiate any written communication, solicitation or

advertisement of any type referencing the relationship with City without the prior written approval of
the communication by City, including, but not limited to lnternet web pages, social networking,
newspapers, yellow pages, billboards, mass mailings, telemarketing, location posters or bus¡ness
cards.



17. Binding Effect This Agreement is the entire agreement between City and Vendor. No employee
of City or any other person, without authorization of the board of mayor and aldermen of City can
bind City to any contract or agreement and anything contrary contained in the Agreement or other
agreements or understandings, whether electronic, click{hrough, or shrink-wrap, and whether verbal
or written, with City's employees or other end users, to the contrary are null, void and without effect
as it applies to City.
18. No Liability of City Officials and Employees. No member, official, or employee of City shall be
personally liable to Vendor or any other person or entity, including a third party beneficiary, in the
event any provision of the Agreement is unenforceable; there is any default or breach by City; for any
amount which may become due under the Agreement; or on any obligations under the terms of the
Agreement.
19. Survival. This Addendum shall survive the completion of or any termination of the Agreement or
other document which may accompany the Agreement or be incorporated by reference.
20. Effective Date. This Addendum has the effective date of the Agreement.

[Acknowledgements Deleted for lnclusion in this Resolution]

SECTION lll. That the mayor is further authorized to make such changes approved by
the mayor and the city attorney to the agreement and addendum set out herein that do not

substantially alter the material provisions of the agreement, and the execution thereof by the
mayor and the city attorney is conclusive evidence of the approval of such changes.

SECTION lV. That the board finds that the actions authorized by this resolut¡on are for a
public purpose and will promote the health, comfort and prosperity of the citizens of the city.

SECTION V. That this resolution shall take effect from and after its adoption, the public
welfare requir¡ng it.

ADOPTED this the 21"t day of April, 2020.

PATRICKW. SHULL, MAYOR
ATTEST

SIDNEY H. COX, CITY RECORDER

APPROVED AS TO FORM

J. MICHAEL BILLINGSLEY, CITY ATTORNEY
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